The rules of the game (IRS 4958)

Excess Benefit Transaction by Milt Johns:
. _ . Salary 2007 $250,000
Professional Community Manage S alary 2008 $3 5 O’OOO

The regulations are designed to tax any and ALL arrangements that are considered an "excess benefit", defined as any benefit
that an organization provides, that exceeds the fair market value of the goods and services that the organization receives in
return. In simplest terms, if a head of school receives a salary of $175,000, and the fair market value of her services in a
comparable market is $140,000, then the excess benefit is $30,000.

It is important to emphasize that excess benefit does not apply to salary and fringe benefits alone. The IRS definition includes
the following, whether or not these are considered income for tax purposes: purchases, sales, and leases, or other transfers of
value between the independent school and the insider; severance payments paid; plans providing medical, dental, life insur-
ance and disability benefits; expense allowances; and foregone interest on loans.

Since deferred compensation has increasingly become a more important component of the total compensation package, the
organization must further demonstrate that all forms of deferred compensation provided are of an amount that would have
been paid by comparable tax-exempt entities for comparable services.

The penalty or tax imposed is equal to 25 percent of the excess benefit. If the transaction is not reversed, an additional penalty
of 200 percent may be levied. Anyone who knowingly and willingly is a party to such a transaction can be subject to a 10
percent tax, not to exceed $10,000 per "excess benefit transaction".

"In performing the duties of a director, a director shall be entitled to rely on information, opinions, reports or statements,
including financial statements and other financial data.

Since deferred compensation has increasingly become a more important component of the total compensation package, the
organization must further demonstrate that all forms of deferred compensation provided are of an amount that would have
been paid by comparable tax-exempt entities for comparable services.

The penalty or tax imposed is equal to 25 percent of the excess benefit. If the transaction is not reversed, an additional penalty
of 200 percent may be levied. Anyone who knowingly and willingly is a party to such a transaction can be subject to a 10
percent tax, not to exceed $10,000 per "excess benefit transaction".





